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(i) A brief statement of the reason(s)
for the adverse determination includ-
ing any FOIA exemptions applied in de-
nying the request;

(ii) An estimate of the volume of in-
formation withheld (number of pages
or some other reasonable form of esti-
mation). An estimate does not need to
be provided if the volume is indicated
through deletions on records disclosed
in part, or if providing an estimate
would harm an interest protected by an
applicable exemption;

(iii) A statement that an appeal may
be filed under §701.10 and a description
of the requirements of that section;
and

(iv) The name and title or position of
the person responsible for the denial.

§701.9 Business information.

(a) General. Business information
held by Amtrak will be disclosed under
the FOIA only under this section.

(b) Definitions. For purposes of this
section, the following definitions
apply:

(1) Business information means com-
mercial or financial information held
by Amtrak that may be protected from
disclosure under Exemption 4 of the
FOIA, 5 U.S.C. 552(b)(4).

(2) Submitter means any person or en-
tity including partnerships; corpora-
tions; associations; and local, state,
tribal, and foreign governments.

(c) Designation of business information.
A submitter of business information
will use good faith efforts to designate,
by appropriate markings, either at the
time of submission or at a reasonable
time thereafter, any portions of its
submission that it considers to be pro-
tected from disclosure under Exemp-
tion 4. These designations will expire
ten years after the date of the submis-
sion unless the submitter requests and
provides justification for a longer des-
ignation period.

(d) Notice to submitters. Amtrak shall
provide a submitter with prompt writ-
ten notice of an FOIA request or an ap-
peal that seeks its business informa-
tion when required under paragraph (e)
of this section, except as provided in
paragraph (h), in order to give the sub-
mitter an opportunity to object to dis-
closure of any specified portion of the
information under paragraph (f). The
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notice shall either describe the busi-
ness information requested or include
copies of the requested records or por-
tions of records containing the infor-
mation.

(e) When notice is required. Notice
shall be given to a submitter when:

(1) The information has been des-
ignated in good faith by the submitter
as information considered protected
from disclosure under Exemption 4; or

(2) Amtrak has reason to believe that
the information may be protected from
disclosure under Exemption 4.

(f) Opportunity to object to disclosure.
Amtrak will allow a submitter a rea-
sonable amount of time to respond to
the notice described in paragraph (d) of
this section.

(1) A detailed written statement
must be submitted to Amtrak if the
submitter has any objection to disclo-
sure. The statement must specify all
grounds for withholding any specified
portion of the information sought
under the FOIA. In the case of Exemp-
tion 4, it must show why the informa-
tion is a trade secret or commercial or
financial information that is privileged
or confidential.

(2) In the event that a submitter fails
to respond within the time specified in
the notice, the submitter will be con-
sidered to have no objection to disclo-
sure of the information sought under
the FOIA.

(3) Information provided by a sub-
mitter in response to the notice may be
subject to disclosure under the FOIA.

(g) Notice of intent to disclose. Amtrak
shall consider a submitter’s objections
and specific grounds for disclosure in
making a determination whether to
disclose the information. In any in-
stance, when a decision is made to dis-
close information over the objection of
a submitter, Amtrak shall give the
submitter written notice which shall
include:

(1) A statement of the reason(s) why
each of the submitter’s objections to
disclosure was not sustained;

(2) A description of the information
to be disclosed; and

(3) A specified disclosure date, which
shall be a reasonable time subsequent
to the notice.
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(h) Exceptions to mnotice requirements.
The notice requirements of this section
shall not apply if:

(1) Amtrak determines that the infor-
mation should not be disclosed;

(2) The information has been pub-
lished or has been officially made
available to the public;

(3) Disclosure of the information is
required by law (other than the FOIA);

(4) The designation made by the sub-
mitter under paragraph (c) of this sec-
tion appears obviously frivolous. In
such a case, Amtrak shall within a rea-
sonable time prior to a specified disclo-
sure date, give the submitter written
notice of the final decision to disclose
the information; or

(5) The information requested is not
designated by the submitter as exempt
from disclosure in accordance with this
part, unless Amtrak has substantial
reason to believe that disclosure of the
information would result in competi-
tive harm.

(i) Notice of a FOIA lawsuit. Whenever
a FOIA requester files a lawsuit seek-
ing to compel disclosure of business in-
formation, Amtrak shall promptly no-
tify the submitter.

(j) Notice to requesters. (1) When Am-
trak provides a submitter with notice
and an opportunity to object to disclo-
sure under paragraph (f) of this section,
the FOIA Office shall also notify the
requester(s).

(2) When Amtrak notifies a submitter
of its intent to disclose requested infor-
mation under paragraph (g) of this sec-
tion, Amtrak shall also notify the re-
quester(s).

(3) When a submitter files a lawsuit
seeking to prevent the disclosure of
business information, Amtrak shall no-
tify the requester(s).

§701.10 Appeals.

(a) Appeals of adverse determinations.
(1) The requesting party may appeal:

(i) A decision to withhold any re-
quested record in whole or in part;

(ii) A determination that a requested
record does not exist or cannot be lo-
cated;

(iii) A denial of a request for expe-
dited treatment; or

(iv) Any disputed fee matter or the
denial of a request for a fee waiver.

49 CFR Ch. VII (10-1-02 Edition)

(2) The appeal must be addressed to
the President and Chief Executive Offi-
cer (CEO); National Railroad Passenger
Corporation; 60 Massachusetts Avenue,
N.E., Washington, D.C. 20002.

(3) The appeal must be in writing and
specify the relevant facts and the basis
for the appeal. The appeal letter and
envelope must be marked prominently
“Freedom of Information Act Appeal”
to ensure that it is properly routed.

(4) The appeal must be received by
the President’s Office within thirty (30)
days of the date of denial.

(5) An appeal will not be acted upon
if the request becomes a matter of
FOIA litigation.

(b) Responses to appeals. The decision
on any appeal shall be made in writing.

(1) A decision upholding an adverse
determination in whole or in part shall
contain a statement of the reason(s)
for such action, including any FOIA ex-
emption(s) applied. The requesting
party shall also be advised of the provi-
sion for judicial review of the decision
contained in 5 U.S.C. 552(a)(4)(B).

(2) If the adverse determination is re-
versed or modified on appeal in whole
or in part, the requesting party shall
be notified, and the request shall be re-
processed in accordance with the deci-
sion.

(c) When appeal is required. The re-
questing party must appeal any ad-
verse determination prior to seeking
judicial review.

§701.11 Fees.

(a) General. Amtrak shall charge for
processing requests under the FOIA in
accordance with this section. A fee of
$9.50 per quarter hour shall be charged
for search and review. For information
concerning other processing fees, refer
to paragraph (e) of this section. Am-
trak shall collect all applicable fees be-
fore releasing copies of requested
records to the requesting party. Pay-
ment of fees shall be made by check or
money order payable to the National
Railroad Passenger Corporation.

(b) Definitions. For purposes of this
section:

(1) Search means the process of look-
ing for and retrieving records or infor-
mation responsive to a request. It in-
cludes page-by-page or line-by-line
identification of information within
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